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I. Introduction

A. Purpose

1. Common law from unrelated judicial opinions that govern how private parties enter into agreements

i) Basic interaction – parties want to improve their position through trade
ii) Small domain of cases: not face-to-face, long-distance, small transactions

2. Why do people enter contracts?  When should they be enforced?

3. R§1: “a contract is a promise…for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty”

B. Goals

1. Determine a mechanism for identifying the kind of promises that ought to be enforced

2. Create default terms to define parties’ obligations that allow for efficiency; disallow unsocial terms

3. Determine rules to provide damages or relief in the event of a breach
II. Enforcement of Promises
A. Enforceable Contracts

1. Typical Categories

i) Sale of goods, real estate, construction, employment, family (more so now, although informal)

B. Consideration (R§71)
1. Historical: necessary for action of assumpsit – needed bargain, benefit to promisor, detriment to promisee

2. Reasons to use consideration

i) Illuminates value placed on promise by both sides

ii) Encourage mutual gains and trade for people to get what they value

iii) Easy tool for courts to use as a surrogate for underlying contract policies

3. Fundamentals

i) Confers benefit on promisor OR imposes detriment on promise (Hamer v. Sidway: nephew’s forbearing from legal rights sufficient)
a) Promise for promise is bilateral; promise for performance is unilateral (only one right-duty)
b) Gifts/peppercorns do not count: must have sufficient consideration where detriment ~ benefit (subjectively determined)
1) Personal choice, prohibitive cost of enforcing them efficiently, diminished social value

ii) Even if the consideration given would be legally invalid, it would still work if it was offered in good faith (subjective test) and the parties had a reasonable basis to believe it was valid (objective test) (Fiege v. Boehm: forbearance from an invalid claim to start bastardy proceedings)
a) Even if no real benefit/detriment: disvalue deception, value confidence and personal responsibility

4. Exchange

i) Past or continual work not consideration (Feinberg v. Pfeiffer Co.: retirement pay was a gift)

a) Must be given in exchange, so there must be a change in party’s behavior; otherwise a gift

ii) Moral obligation + material benefit is consideration to support a subsequent promise (Webb v. McGowin: worker crippled in saving boss’s life)

a) Compared to promisor must lose or promisee must gain (Mills v. Wyman: past Good Samaritan)
1) Although it might reduce desire to care, it also rewards pure altruism

2) Contracts are NOT based solely on moral obligation: too broad or too variable

b) Material benefit is one that can measured monetarily
c) Mimi theory: Enforce promises that the parties would have made if they had the chance

1) Split-second decisions don’t depend as much on incentive effects

d) R§86: Binding to the extent necessary to prevent injustice, but not gifts or disproportionate values

5. Bargain (Kirksey v. Kirksey: brother-in-law gave widow house and land)
i) Promisor must get something clearly stated, something that s/he was seeking and would bargain for
ii) Bargained-for exchange in employment contracts not settled at a single moment (Central Adjustment Bureau, Inc. v. Ingram: signed non-competition covenants were valid)
a) Binding unilateral contract can be made from invalid bilateral contract: performance of continued employment and promotions for at-will employees – covenants, employee handbooks
iii) Promise does not have to induce the performance, but it must be known (Broadnax v. Ledbetter)
6. Promises (R2§75)

i) Promise must be for a performance which itself would count as consideration (Strong v. Sheffield: empty promise to not ask for promissory note “until such time as I want”)
ii) Illusory promises (R2§77): promisor has alternative performances that are not consideration
a) Requirement K are allowed as long as parties are acting in good faith (Eastern Air Lines, Inc. v. Gulf Oil Corp.: oil requirements contract after OPEC embargo and price increases)

1) Lack of mutuality resolved since volume could be found objectively and not disproportionate (UCC 2-306 includes output contracts too)
2) Good faith: reputation in relational K; needed to avoid disadvantageous terms, joint-welfare maximization at the cost to individual parties

b) Implied promises can be read in contracts (Wood v. Lucy, Lady Duff-Gordon: exclusivity K implied reasonable efforts)
1) Default rules w/implied terms leads to higher efficiency

(I) Often look from a business context: contracts are entered in to maximize value

(II) Reasonable efforts can be defined from party’s standpoint or societal gain as a whole

c) Termination clauses should be spelled out or allow for reasonable notification (UCC 2-309)

C. Reliance / Promissory Estoppel

1. R§90: promisor reasonably expects to/does induce action/forbearance, binding only to avoid injustice

i) Enforcement not to do justice, but Protection against injustices in detrimental reliance

2. Equitable estoppel arising from acts that cause change of position in accordance w/real or apparent intent of promisor (Ricketts v. Scothorn: granddaughter quit job for gift)

i) Used in promises between family, to convey land, coupled w/gratuitous bailments, charitable subscriptions, to insure, retirement pensions
3. A relaxation or backstop to principle of consideration (Feinberg v. Pfeiffer Co.)

i) All promises will lead to some type of reliance – can courts recognize which are socially desirable w/o discouraging socially desirable promises?

ii) Consideration/bargain contexts generally proxy for value-maximizing K

iii) Broken promises that were made altruistically have good reason to be broken, should not enforce

4. “Remedy granted for breach may be limited as justice requires”

i) Lost profits may be construed as reliance damages (D & G Stout, Inc. v. Bacardi Imports, Inc.: Π turned down offer to sell out after relying on Δ, but Δ bailed out)

III. Contract Formation
A. Assent

1. No need for meeting of the minds (subjective), but relevance of actual intent is debatable: not just outward manifestations (objective)
i) Contracts require bargain on manifestation of mutual assent

2. Intent must match reasonable meaning of the words used (Lucy v. Zehmer: contract on napkin was called a joke)

i) Burden on Δ to manifest intentions, otherwise Π will reasonably, but detrimentally rely on expectations

ii) Not binding on doctors, intimates or for jokes, mistakes; protect freedom from unwanted contracts
3. Anna theory: Place burden of avoiding value loss on party in best position to avoid value loss

B. Offer (R§24)

1. Act (expression of will or intention) that creates power to create an obligation (acceptance)
2. Ambiguous phrasing can be read as an invitation to open negotiations rather than an offer (Owen v. Tunison: “would not be possible for me to sell it unless I was to receive $” is price listing, not offer)
i) Technique of redrafting 2x: I will sell for $ v. I will not entertain an offer for less than $.

ii) Offers are not general, but must be directed at an specific individual: see ads/circulars
a) If nothing is left to be negotiated, then definite and explicit wording means offer (Lefkowitz v. Great Minneapolis Surplus Store: mink coats for $1, first come, first served)

1) House rules cannot be added in after acceptance of offer

2) Is there a supply/demand problem? Are the means of acceptance clear? 

iii) Can be a statement of lowest price, look at circumstances behind offer (Harvey v. Facey: unclear reply)

3. Ambiguous phrasing w/sufficient details could be seen as an offer (Fairmount Glass Works v. Crunden-Martin Woodenware Co.: terms “for immediate acceptance”)
i) Default rule is to construe ambiguity against offeror: reduces strategic behavior, gives clarity to offeree

ii) Look at degree of certainty (possible risk outweighed by possible gain), change in opportunities, language, context
C. Acceptance (R§50)
1. Voluntary act (promise or performance) of offeree to exercise power given by offer & create set of legal relations
i) R§30: Offeror is master of the offer and determines method of manifestation of assent (acceptance)

ii) Acceptance should not depend on implied methods not expressly listed by offeror (International Filter Co. v. Conroe Gin, Ice & Light Co.: approval, but not notification of approval required for salesman’s contract)

a) R§54: Acceptance by performance does not require notification, unless offeror has no adequate means of knowing of it, but offeree can exercise reasonable diligence to notify

b) R§56: Acceptance by promise requires reasonable diligence to notify

2. Performance to accept must be clearly and only applicable to this contract (White v. Corlies & Tift: builder buying lumber could be for any job, should have waited for “agreement”)
3. Reasonable time must be allowed for acceptance, depending on circumstances and intention of parties (Ever-Tite Roofing Corp. v. Green: roofers had to get credit check first, and performance began by loading trucks)

i) R§62: beginning of performance is acceptance if offer invites either method – Π’s form contract gave it both status as offeror and offeree

a) Beginning of performance v. preparation to perform: any default rule is better than none, can be bargained around

4. R§32: if method of acceptance unclear, offeree can choose, evidenced by the party’s actions (Allied Steel and Conveyors, Inc. v. Ford Motor Co.: acceptance “should be” by acknowledgment copy only for convenience’s sake, and Δ continued performance showed acceptance)
5. UCC 2-206 allows for acceptance by prompt shipment of goods unless it is offered only as an accommodation to the buyer (Corinthian Pharmaceutical Systems, Inc. v. Lederle Laboratories: price list had to increase drastically, so Δ notified buyers of accommodation)
i) Allows for shipment of nonconforming goods, but allows buyer to sue over them

ii) Tracking number assumed not to count as acceptance

6. R§69: silence usually not acceptance, unless in accordance w/parties’ intent or reasonable expectations

i) Sometimes cost-minimizing to use negative option offer: music clubs, rate increases in bills

a) Look at expected probability of wanting the item to determine efficiency value

D. Termination of Offer (R§36)
1. Lapse – depends on circumstances, price of offer, a reasonable man in the position of the offeree (R§41)
2. Revocation – freely revocable under common law, but option contracts can be created
i) Consideration needed for a firm offer, but R§43 allows for termination for indirect but reliable information about offeror’s revocation (Dickinson v. Dodds: offer revoked by entering another contract before receiving Π’s acceptance)
ii) Firm offer (UCC 2-205): for merchants to use signed writing

iii) R§45: beginning of performance creates an option contract for acceptance by performance

a) Binds offeror and allows offeree to get out if needed; minimize reliance losses

b) Beginning of performance must be bargained for (Ragosta v. Wilder: getting loan financing not sought by seller, so not consideration or reliance): risk was assumed by buyer

3. Termination by death or incapacity of offeror (R§48)
4. Rejection – acceptance must be mirror image: dispute over “last shot”, all else counter-offers or rejections
5. Timing – mailbox rule in R§63 applies once acceptance is out of offeree’s possession
i) Revocation by offeror in R§42 on receipt by offeree; Default rule of dispatch v. receipt equally unfair

ii) Not for option contracts or performance by mail
E. Battle of the Forms
1. Breakdown when boilerplate provisions of the different parties disagree in the small print
i) Buyers are usually the offerors, sellers are usually the offerees

2. UCC 2-207: definite, seasonable acceptance can contain additional or different terms
i) Additional terms are counter-offers and included in unless they materially alter it or are objected to (Doron v. Collins & Aikman Corp.: arbitration clause not accepted just by delivery, but must use 2-207 analysis)
a) Comment 3 allows for use of (2) for any additional or different terms

b) “Subject to” is not clear enough, especially when many different invalid ways of assent are given

c) Materially alters: causes unreasonable surprise or hardship

ii) Acceptance can be made expressly conditional to assent on new terms

iii) Conduct can be used to establish contract whose terms consists of agreed upon + gap fillers

a) The terms negotiated over are knocked out while the rest is saved: discourages “last shot”

3. Rolling contracts: 
i) Box-top licenses count as confirmation, even if they were meant to be conditional assent (Step-Saver Data Systems, Inc. v. Wyse Technology: disclaimer of warranties on multiple box-tops is material difference because it alters allocation of risk)
a) Contract already existed and use the implicit conditionality test to see if party actually would have refused acceptance
b) Silence is consent to non-material element, but must be reasonable to infer consent for material elements

ii) In-box terms are binding as conditional assent (Hill v. Gateway: arbitration clause included in small print, but consumers are allowed to return)
a) Court used common law doctrines of offer/acceptance by claiming delivery was offer and keeping computer for a month was acceptance

1) Burden to read is on consumer; high efficiency value to not read every term over the phone; lowers risk for company and lowers price for consumers

iii) Working market analysis: since bargains don’t actually happen w/consumers, market price should reflect the expected bargained price for the term, assuming consumers would read and bargain for it

a) Assumption that every consumer is equal and that readers = non-readers, reputational costs matter

b) If market is good, then individual bargaining is unnecessary; bad, then sellers are exploiting buyers

c) Unconscionability is available as a backstop for really unfair terms

F. Precontractual Liability

1. Parties should not act in reliance on the prospect of a contract
2. Reasonable reliance that causes a foreseeable prejudicial change in position implies subsidiary promise to not revoke a bid (R§87(2)) (Drennan v. Star Paving Co.: subcontractor made mistake in bid that contractor relied on)
i) Contract theories

a) *Sub-bid is irrevocable offer, notification to sub is acceptance: subs have incentive to correct mistakes, generals are allowed to achieve other possible goals like hiring minority subs
b) Sub-bid is conditional offer that is accepted on general winning the bid
c) Sub-bid is offer for contract that general accepts in using the bid: bad if general loses award

ii) No contract exists because there was no consideration to bind a bilateral contract – reliance is not on the bid, but on the offer to remain open
a) Reliance is unreasonable if general should have realized there was an error

1) Generals act as intermediaries to lower search costs

b) Reliance must cause some detriment (Holman Erection Co. v. Orville E. Madsen & Sons, Inc.: subcontractor is in better bargaining position)

iii) Responsibility of error should fall on the party that caused it

3. Failure of negotiations could lead to restitution for conferred benefits or damages for misrepresentation

i) Base promissory estoppel on inducements to act and injustices rather than on existence of a contract  (R§90(1)) (Hoffman v. Red Owl Stores: negotiations to start a franchise failed after the price to own one kept increasing)

a) Goal is to restore status quo, not to award damages or loss of profits (Cyberchron Corp. v. Calldata Systems Development, Inc.: buyer insisted on performance of purchase order, expecting an agreement that was never reached)
b) Used usually only to right injustice in the face of bad faith, but usually cheap talk is good for preliminary negotiations

G. Indefiniteness (R§33)
1. Need to know terms to know breach/remedies; also needed to protect promisee’s expectation interests
2. Use practicable, objective method (outside information, later circumstances) to interpret indefinite or absent terms (Toys, Inc. v. F.M. Burlington Co.: renewal of lease in mall at a minimum of the prevailing rate)

i) Construe doubtful clause against the party that drafted it

3. Indefinite contract could be enforced if it’s obvious that the parties intended to be bound together because of their relationship (Oglebay Norton Co. v. Armco, Inc.: failure of contract’s price mechanisms not enough to cancel contract between close partners)

4. Benefits of indefiniteness: easier, cheaper to compromise; hard to predict future; secret information

i) Active court as proxy for investigation into exploitation, reveal secrets, confidence in determining intent
IV. Policing the Bargain

A. Capacity (status)
1. R§15: cannot reasonably understand nature and consequences of transaction (Ortelere v. Teachers’ Retirement Bd.: election of retirement benefits left husband with nothing after sudden death)

i) Limit injustice to other party if they did not know of mental illness; signals of lack of capacity give clues for court to decide based on fairness of contract
ii) Traditional test fails to take into account automatism; now unable to act in a reasonable manner and the other party has reason to know is in R§15

iii) Risk allocated to company, but perhaps husband should have borne loss being best able to avoid error

2. Burden of proof often on the incompetent to prove their lack of capacity (Cundick v. Broadbent: bad contract terms in sale of ranch is not enough to show incompetence)

B. Unfairness (substance)

1. To ensure good faith, courts will often manipulate terms or doctrines to protect parties or make sure contracts are still value-increasing exchanges
i) Even if parties bargain in their own interests and should be accountable for losses, some cases still unfair

2. Inadequacy of consideration is up to court’s discretion to protect oppressed (McKinnon v. Benedict: contract forbid improvement of land, but parties didn’t have equal bargaining power)

i) Look to ex ante for fairness, sufficiency of consideration (Tuckwiller v. Tuckwiller: specific performance given for real estate exchanged for services)
ii) Not based on relative value: parties still have freedom to contract, too inefficient for courts to inquire

3. Law and default rules should do for parties what they would do on their own

C. Overreaching – Duress (behavior)
1. Restoration limited: must show some resistance to threat; threat cannot be of a legal right
2. R§73: performance of legal duty is not consideration, but a similar performance as a result of bargain counts

i) Parties cannot demand renegotiation or more compensation for its existing obligations (Alaska Packers’ Ass’n v. Domenico: fishermen wanted 2x $ after arriving in Ala. from S.F.)
ii) Pre-existing duty rule has a broad scope

iii) Williston rule is that the old contract must be rescinded before a new contract w/modifications can exist
iv) Discourage using monopoly to one’s advantage, but perhaps Alaska Packers limited fish they could catch
v) Consideration rule used as proxy for good faith; modification for duress is not consideration

3. R§89: modifications are valid if they are fair and equitable in light of new circumstances (Watkins & Son v. Carrig: excavator found rock and entered oral agreement for higher price than original contract)
i) Allows for mutual action on a contract for business dealings, risk reallocation, good faith modifications

ii) Use fundamental justice and reasonableness standard, like UCC 2-209: no new consideration needed

iii) Must resist in duress unless it would overcome a “person of ordinary firmness”

4. Rule v. standard: are courts good enough to apply a rough standard? Or should they be limited to a flat rule?
i) Modern trend recognizes promises if sincerity of obligation is clear and commitment made is free

5. R§175: Duress exists if threatened party is unable to obtain an adequate remedy (Austin Instrument, Inc. v. Loral Corp.: contractor caught between bad faith vendor and strict buyer)

i) Unacceptable situational monopoly forced modification – failure in the bargaining process
ii) Look at if duress is caused by desire to add to joint value or unfairly redistribute wealth (R§176(2)(a))

D. Overreaching – Misrepresentation (behavior)
1. Law will not hold a party liable for bare nondisclosure/concealment (Swinton v. Whitinsville Sav. Bank: house seller did not inform buyer of termite infestation)

i) Standard to reveal everything would be too idealistic

ii) Half-truths and affirmative actions designed to mislead allows for rescission if reliance is based on fraudulent representation (Kannavos v. Annino: seller misled buyer to believe that using house as multi-family dwelling was legal)

a) R§161 makes it a duty to correct wrong basic assumptions or mistakes or violates a trust relationship
iii) Buyer-beware v. efficiency of contracts is lost in concealing rare circumstances

iv) Free market analysis: parties have a right to withhold information intentionally, not casually gotten

2. Misrepresentations: material, credible, causing justifiable reliance; tradition: must be fact

i) Innocent misrepresentations can also lead to rescission

ii) Rescission allowed for misrepresentation of opinion when there’s fiduciary relationship that goes beyond sales puffing, unequal bargaining ground (Vokes v. Arthur Murray, Inc.: dancing instructors told widow that she needed 2302 hours of lessons to become great).
a) Focus on the relative positions of the parties

E. Standard Form Contracts (substance)
1. Benefits: practical, save $ and time for buyers, courts and dealers, helps dealer control risks, uniformity
2. Dangers: imposing will through small print, unequal economic/bargaining power, dealer has advantage of time and understanding 

3. Boilerplate provisions can be voided if buyers would not want the term and have no reasonable alternatives (Henningsen v. Bloomfield Motors, Inc.: contract used by the Big 3 disclaimed warranties)
i) Requirements of fair dealing are necessary for public or quasi-public services: otherwise market failure

ii) Written documents are binding regardless of whether they are read, unless impenetrable 

a) Legislatures have tried to force conspicuousness and greater clarity

iii) Allowable if buyers would bargain for it (Carnival Cruise Lines v. Shute: forum selection clause would lower cost of tickets)
a) No fundamental unfairness, but beneficial to all parties

4. Contracts of adhesion based on distributive factors: allowable for restaurants, not for housing

F. Unconscionability (substance) (UCC 2-302, R§208)

1. Two types

i) Procedural – unfairness in bargaining process/power, absence of meaningful choice, unreasonable opportunity to understand terms, 

ii) Substantive – unfairness in the result, terms are unreasonably favorable to one party, deviation from perfectly competitive market

a) Starts to restrict freedom to contract

iii) More procedural unfairness will lead to more substantive unfairness

2. Determine reasonableness/fairness in light of surrounding circumstances and commercial background (Williams v. Walker-Thomas Furniture Co.: cross-collateral clause let company replevy all items at once)
i) Background could lead to a decision both ways: more access to goods, reduce cost to buyers, buying on credit is wanted v. court’s (paternalistic) view that poor will miscalculate risks in a commercially unreasonable manner
ii) Incentive results of policy decisions:  remove buy-on-credit from these neighborhoods v. enforce clarity in informing buyers of their consequences

iii) Understand that goods may have higher value than market price (Jones v. Star Credit Corp.: interest rates on freezer unit price unconscionable): necessitous goods v. discretionary goods – hard to differentiate

G. Public Policy
1. Purpose: protect public from imposition of illegal contract by both parties

i) Paternalistic view must be limited to protect freedom to contract; legislature’s duty to enact public policy
ii) Make sure enforcement/incentive effects will be in furtherance of the reasons behind the policy

2. R§178: precludes enforcement of contract that violates legislation or underlying policies (Bovard v. American Horse Enterprises, Inc.: public policy clearly against making drug paraphernalia that can only be used illegally)

i) Consider factors of nature of conduct, extent of public harm,  moral quality of parties’ conduct

ii) In pari delicto: if parties are equally at fault, leave dispute as it is (in favor of Δ)

a) Maxim – he who comes into equity must come with clean hands

3. R§179: public policy also includes protecting some aspect of public welfare like trade, family relations (Simeone v. Simeone: freedom to contract prenup agreements is enough)

i) Courts have broad discretion in determining when to apply public policy

V. Contract Terms
A. Parol Evidence Rule

1. Common law – “four corners” of integrated agreement in writing precludes reliance on other extrinsic evidence like negotiations (including oral and written) to determine terms 
i) Purpose: don’t leave to juries, increase reliance and clarity, signal seriousness, efficiency at cost of truth?

ii) Discharges prior agreements (R§213)

2. R§§209(3),210,215: integrated agreement is complete within itself, and outside evidence is not allowed to contradict the terms (Gianni v. R. Russell & Co.: oral agreement for exclusive soda rights is interrelated to and part of the same subject-matter as the contract but not included, so not allowed)
i) Natural omission test: If natural for parties to omit evidence from written contract, then allowed (Masterson v. Sine: evidence that option on ranch was not assignable should be allowed in bankruptcy proceeding)
a) Court is now able to indirectly look at parties’ intent, outside circumstances
ii) Partially integrated agreement bars terms that are inconsistent; completely integrated bars w/n its scope
a) UCC 2-202 can use outside evidence including trade usage to explain/supplement terms 

b) Is the proposed evidence/term w/n same agreement?

1) No: admissible

2) Yes: Was the writing intended as a final expression?

(I) No: admissible

(II) Yes: Is the contract fully integrated?

(a) Yes: inadmissible

(b) No (partially integrated): Is the term contradictory to the writing or consistent w/the writing?

(1) Contradictory: Inadmissible

(2) Consistent: Admisible

c) Collateral agreements allowed if they’re not contradictory
B. Interpretation

1. Ambiguous words that have alternative interpretations can be interpreted by outside evidence (Frigaliment Importing Co. v. B.N.S. International Sales Corp.: did chicken mean broilers?)
i) Moving party did not fulfill its burden of persuasion when both interpretations were reasonable and could be supported by objective evidence
2. Latent ambiguity in a contract could deny its existence if there was no consensus at the outset (Raffles v. Wichelhaus: two boats named Peerless)

i) R§20: no manifestation of mutual assent if both parties are mistaken about each other’s intent

ii) Focus on reasonableness in whether they should have known of other’s intent (Oswald v. Allen: ambivalence in using the term coin collection)
3. Extrinsic evidence cannot be used to create ambiguity (W.W.W. Associates, Inc. v. Giancontieri: unambiguous reciprocal cancellation clause in contract is clear)
i) 2 steps: first determine admissibility of outside evidence (whether ambiguity exists to the ordinary reader of English), then interpret the terms

a) Terms should be read “in the context of the entire agreement”, perhaps not just 4-corner rule

ii) Extrinsic evidence allowed to show that intention of parties was not the plain meaning of the contract term (Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co.: indemnity clause should refer to third parties only)
a) Atypical to use parol evidence to interpret terms – leads to weakening of written contracts
b) Allows for almost anything that the contract is reasonably susceptible to (Delta Dynamics, Inc. v. Arioto: termination allowed as exclusive remedy for failure to buy sufficient trigger locks)

C. Filling Gaps

1. Best efforts are needed as long as they don’t lead to financial endangerment (Bloor v. Falstaff Brewing Corp.: clause to use best efforts to maintain high volume of sales applicable, even if it is at a financial loss)
i) Standards of average prudent comparable party or reasonable person

a) Maximizing joint interests will lead to maximizing individual interests

1) Although hard to figure out practically, conceptual way to look at exclusive or requirement deals

2. Trade usage (UCC 1-205) can be used to add to contract (Nanakuli Paving & Rock Co. v. Shell Oil Co.: price protection should be used because of prior performance and broad use in the trade)

i) Still look to parties’ probable intent and prevent revision of contract or unreasonable surprise – if parties knew or should have known from regular dealings w/members of the trade

ii) Liberal reading allows for lower transactional costs, but only if courts can determine trade usage well

a) Parties should expressly opt out of trade usage; it allows standard risk allocation

VI. Performance of Contract

A. Substantial Performance

1. Look at presumed intention of contract – weigh purpose served, desire to be gratified, excuse for deviation, cruelty of enforced adherence (Jacob & Youngs v. Kent: normal piping used for Reading pipes)

i) Tend to interpret terms as preferences rather than conditions to prevent forfeitures (R§227)

ii) Minimizes economic waste (Plante v. Jacobs: living room smaller than expected)

a) Gives a default rule that lowers transaction costs and allows for remedy of diminished value rather than cost-of-repair

2. Perfect Tender rule for sales of goods (UCC 2-601), but seller has some outs (2-508, -608)

i) Some situations where substantial performance is inadequate: art v. utility, idiosyncratic buyers

ii) Leads to an incentive of looking for errors

VII. Excuses for Nonperformance

A. Mistakes
1. Performance or expectation is thwarted by circumstance that existed outside of parties’ knowledge

2. Pacta sunt servanda – agreements to be followed unless act of God, law, or the other party (Stees v. Leonard: 
defects in soil are no excuse)
i) Courts should put cost on whoever it costs the least to avoid the mistake so parties don’t have to bargain for it, even if the end result of the bargain doesn’t change

a) Coase Theorem: rule of law matters because transaction costs are usually not zero

b) Default rule of strict liability where risk is allocated, which is sometimes shifted to which party would it cost least to repair the impact of the mistake
3. R§152: mutual mistake regarding a basic material assumption of the contract can void it  (Renner v. Kehl: existence of water was mutual mistake of fact)

i) Freedom from fault for both parties, so recovery should show likewise

ii) R§154: party bears risk of mistake if allocated or party is ignorant, or if it should reasonably bear the risk

iii) Look at if contract was actually performed, price/value ratios, expertise, but still hard to distinguish cases like diamond as topaz v. pregnant-cow sale

B. Impracticability

1. Performance impeded by supervening turn of events

2. Party is excused if performance was implicitly dependent on the existence of something no longer existing (Taylor v. Caldwell: fire destroyed Music Hall needed for concert)

i) Fulfills intention of contracting parties, or it forces parties to be more specific about special intentions if they want to allocate that risk

3. UCC 2-615 (R§265) : impracticability based on unexpected contingency, failure to allocate risk for it, and commercially impracticable to perform (Transatlantic Financing Corp. v. United States: Suez Canal closed because of war, and shipper wanted recovery for having to go around Cape of Good Hope)
i) Unexpected contingency: larger the lens, the more expected it should have been
ii) Risk allocation: shipper was in best position to price the risk; using Suez was not a condition of performance

iii) Commercial impracticable: is it reasonable to expect it in forming the contract?  Shipper actually performed – not just more expensive, but really, really difficult
iv) Purpose is to see if performance is so different from contract in terms of cost/value so K should be voided

v) If parties are worried, they should do their best to contract for the risk (Eastern Air Lines, Inc. v. Gulf Oil Corp.: still had high profit margins, and Middle East crisis was foreseeable)

vi) Still must act with good faith

C. Frustration of Purpose

1. Object in making contract thwarted by turn of events
2. Frustration of a foundational assumption allows for voiding of contract (Krell v. Henry: coronation parade was postponed, so no reason to rent flat)

i) Like mistake of fact, expected value of performance has no value anymore

3. Look at the implicit allocation of risks in the terms (Swift Canadian Co. v. Banet: F.O.B. term transfers shipment liability to buyer)

i) Foreseeability plays a large role in determining if risk has been allocated

ii) Judicial resistance to disturbing the status quo

iii) If risk is allocated, then parties should bear the consequences of playing the market (Northern Indiana Public Service Co. v. Carbon County Coal Co.: increased prices in long-term coal contract not allowed to be passed onto consumers)
a) Doctrines of frustration, impracticability are designed to shift risk to party better able to bear it – but fixed-price contracts already do so.

VIII. Remedies for Breach

A. Specific Performance

1. Remedies: restore status quo + reliance damages, not necessarily punitive to deter breaches

i) Specific performance seems to be best, but high cost of carrying it out

ii) Allocation of goods will still be the same because of an operating market after specific performance

a) Sellers will sell to highest bidder and use cover to pay buyer v. buyer covering himself

2. Usually only when monetary damages are inadequate

i) Specific performance often hard to enforce, party can also sue later for damages (Northern Delaware Industrial Co. v. E.W. Bliss Co.: wanted more workers to make up for construction delays)

ii) Injunctions lead to high negotiation costs and bilateral monopolies but more accurate determination of costs when burden is on parties; damages avoid transaction costs but higher court costs and lower accuracy (Walgreen Co. v. Sara Creek Property Co.: injunction to not allow competitor into mall)

a) Transaction and search costs for specific performance; damages difficult in undeveloped market

3. UCC 2-716: Granted if item sought is so unique that it would be hard to find alternative on the market (Klein v. PepsiCo, Inc.: money damages are adequate in breach of a private jet sale)
i) R§360: Other proper circumstances include protecting public (Laclede Gas Co. v. Amoco Oil: need for long-term supplier of gas)
ii) Test of uniqueness looks at total situation (output/requirements contracts), inability to cover
B. Expectation Damages (R§344)
1. Buyer’s remedies:

i) UCC 2-712 (Cover): substitute goods and cover price – contract price
a) Buyer must act in good faith and w/o unreasonable delay (Laredo Hides Co., Inc. v. H & H Meat Products Co, Inc.: buyer had to buy hides periodically, so still good faith)
ii) UCC 2-713: market price (at time buyer learned of breach) – contract price

2. Seller’s remedies:

i) UCC 2-706(1):  resale price – contract price

ii) UCC 2-708(1): market price (at time of tender) – contract price

iii) UCC 2-708(2): lost profits (when (1) is inadequate to restore “if performance” state)
a) Includes reasonable overhead, not spent purely for this contract (Vitex Manufacturing Corp. v. Caribtex Corp.: overhead cannot count against lost profits)

b) Lost volume seller: supply must exceed demand; seller has enough buyers lined up and would be profitable to sell to breacher and to other buyers (R.E. Davis Chemical Corp. v. Diasonics, Inc.: could have sold another unit of equipment aside from the one resold)
1) Not profitable for mass-market sellers to sell one more
3. Damages=cost of reliance + profit – loss avoided + other loss=loss in value + other loss – cost/loss avoided

i) Goal is to restore benefit of bargain, not to award punitive or sentimental damages
ii) Allows for efficient breach: profit from breach > damages, net social gain that would happen anyway in a working market but without additional transaction costs

a) Assumes that buyer just wants expectation damages
b) Put goods where they are valued the most

4. Restitution interest can be granted in losing contracts – quantum meruit recovery (U.S. v. Algernon Blair, Inc.: recover benefit for supplying crane)
C. Limitations on Damages

1. Avoidability
i) R§350, UCC 2-704(2) – injured party should not pile on damages (Rockingham County v. Luten Bridge Co.: should have stopped building bridge after breach)

a) Duty to mitigate avoids unreasonable economic waste

ii) Failure to cover or resell allows for damages based on market price (Tongish v. Thomas: market price, even though much higher, given as damages instead of lost profits)
a) Encourages efficient market and discourages breaches (even efficient ones) by looking at expectation ex ante instead of the actual value of completed exchange

b) Damages granted takes into consideration amount of risk that parties undertook

iii) Employee can mitigate damages by finding work that is not different or inferior (Parker v. Twentieth-Century Film Corp.: western movie not like musical for Shirley McLaine)

iv) Construction contracts often use two different rules to determine remedies 
a) Diminished value given for substantial performance (Jacobs & Young v. Kent) or when cost is grossly disproportionate for an incidental provision (Peevyhouse v. Garland Coal & Mining Co.: restoration cost of $29k to increase value by $300, so breach)

1) Avoid economic waste; determine if provision is incidental or idiosyncratic: contract price is clue to whether parties included cost of additional provision in bargain
b) Cost of performance granted to remedy actual defective performance, regardless of resulting value (Groves v. John Wunder Co.: grading land for $60k would give it a value of $12k)

1) Is the goal of contracts to restore performance? Or to restore the probable result?

2) Making this default rule will allow parties to negotiate down if performance is not really intended by the injured party

2. Foreseeability

i) Party can recover damages that arise naturally from breach or that were contemplated by both parties as result of breach (Hadley v. Baxendale: carrier didn’t know crankshaft would shut down factory)

a) Requires idiosyncratic parties to clarify their desires, allowing for possible efficient breaches

b) Default rule to treat customers as less needy for lower costs
